STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

TOM GALLAGHER, Conmm ssi oner of
Educat i on,

Petitioner,
VS. Case No. 00-2159

Rl CARDO F. ARNALDO,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted in this
case in Mam, Florida, on Novenber 1 and 2 and on Decenber 18
and 19, 2000, before Adm nistrative Law Judge M chael M Parrish
of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Charles Geitner, Esquire
Robert Sickles, Esquire
Broad & Cassel
100 North Tanpa Street, Suite 3500
Post O fice Box 3310
Tanpa, Florida 33602-3310

For Respondent: Kinberly A MCoy, Esquire
Jose F. Torres, Esquire
Law O fices of Robert E. Weisberg
1450 Madruga Avenue, Suite 209
Coral Gables, Florida 33146

STATEMENT OF THE | SSUES

This is a license discipline proceeding in which the

Petitioner seeks to have disciplinary action taken against the



Respondent on the basis of alleged acts of m sconduct set forth
in an Admi nistrative Conplaint. In the six-count Adm nistrative
Conplaint it is charged that the Respondent violated three
specific statutory provisions and three specific rule

pr ovi si ons.

PRELI M NARY STATEMENT

At the final hearing in this case, the Petitioner presented
the testinmony of fourteen witnesses and offered twel ve exhibits,
all of which were received in evidence.! The Respondent
testified on his own behal f and presented the testinony of ten
addi tional wtnesses. The Respondent al so offered seven
exhi bits which were received in evidence.?

At the conclusion of the hearing the parties were all owed
until January 31, 2001, within which to file their proposed
recomrended orders. The last two volunes of the hearing
transcript were filed January 5, 2001. On January 15, 2001, the
Respondent requested that the deadline for filing proposed
recommended orders be extended until February 14, 2001. By
order issued on January 24, 2001, the request was granted, and
thereafter all parties filed tinely Proposed Recommended Orders
cont ai ni ng proposed findings of fact and concl usi ons of | aw.

The proposals submtted by the parties have been carefully

consi dered during the preparation of this Recormmended Order.



FI NDI NGS OF FACT

1. The Respondent holds Florida Educator's Certificate
355910, covering the areas of Spanish, Supervision, and Soci al
Science, which is valid through June 30, 2002.

2. At all tines material to this case, the Respondent was
enpl oyed as a Soci al Studies teacher at Hanmocks M ddl e Schoo
in the Mam -Dade County School District.

3. The Respondent first becane enpl oyed as a teacher at
t he Hanmocks M ddl e School on or about 1984. At Hammocks M ddl e
School the Respondent taught sixth, seventh, and ei ghth grade
Anmerican History. He also taught Geography to sixth graders as
part of the Bilingual Content Curriculum Program As of Apri
1999, the Respondent had been enpl oyed by M am - Dade County
Public Schools for approximtely twenty-five years. The
Respondent had never been the subject of any disciplinary action
by his enployer or by the Education Practices Commi ssion at any
time prior to April 1999.

4. The Respondent has been a naturist since approxi mately
1971. The Respondent belongs to a |l ocal naturist organization
and subscribes to naturist publications.

5. On April 26, 1999, between 7:00 a.m and 7:30 a.m,
before the start of the school day and while there were no
students in his classroom the Respondent executed an Internet

search by typing the word "naturisni into the search engi ne on



hi s school -provi ded conputer. O the several "hits" resulting

fromthe search, a website entitled Forste side af ialt 6

Nat uri st si der, caught the Respondent's attention because it

appeared to have the word "naturist” inits foreign title. The

Respondent "clicked" on and accessed the Forste side af ialt 6

Nat uri st si der website. On April 26, 1999, the Respondent viewed

the website for about one m nute and "booknmarked" the site. The
Respondent di d not access the website again on April 26, 1999,
at any tine.

6. On April 27, 1999, before the start of the school day
and while there were no students in his classroom the

Respondent accessed the site Forste side af ialt 6 Naturistsider

via the "bookmark" he had created on April 26, 1999. On that
day, the Respondent exited the website before any students
arrived at his classroomfor his first period class. On the
same day, during his third period planning period, while no
students were present in the classroomand while the door to his
cl assroom was cl osed, the Respondent again accessed the Forste

side af ialt 6 Naturistsider website. The Respondent |eft the

accessed naturist site on his conputer at the end of the

pl anni ng period but he covered the site by opening his electric
gradebook over it. The Respondent did not view the website
during the fourth period. During the last ten m nutes of the

fifth period on April 27, 1999, the Respondent entered student



grades into his electronic gradebook while clicking on and

vi ewi ng sone of the photographs fromthe Forste side af ialt 6

Nat uri stsider website. Students were present in the classroom

but there is no evidence that any student saw naturi st
phot ographs on the Respondent's conputer nonitor during the
fifth period.

7. During his sixth period class on April 27, 1999, the
Respondent vi ewed sonme nore naturist photographs on the Forste

side af ialt 6 Naturistsider site while gradi ng geography

projects at his desk. The Respondent's geography students were
wor ki ng on an in-class vocabul ary assignnment. The Respondent's
conmputer nmonitor was facing away from his students and i mages on
the nonitor could not be seen by the students while they were at
their desks. However, during the course of the Respondent's
sixth period class on April 27, 1999, several of the students
had occasi on to approach the Respondent's desk or to otherw se
be in a position to see the nonitor on the Respondent's
conputer. Several of those students were able to see
phot ogr aphi ¢ i mages of nude people on the nonitor, even though
t he Respondent nade efforts to cover the nonitor when students
approached hi s desk.

8. Shortly after the end of the sixth period on April 27,
1999, several of the students reported to the school

adm ni stration that they had seen phot ographs of nude people on



t he Respondent's conmputer. An investigation was pronptly
initiated;, witten statenents were obtained fromthe students,
and t he Respondent's classroom conputer was renoved and | ocked
in a secure place until it could be exam ned.

9. The phot ographs of nude people that were seen on the
Respondent's conputer nonitor during his sixth period class on

April 27, 1999, were all photographs fromthe Forste side af

ialt 6 Naturistsider website.® The photographs fromthat website

depi ct nude nen, wonen, and children of various ages engaged in
a variety of outdoor recreational activities such as sunbat hi ng,
wal ki ng on the beach, sitting or standing by a sw nm ng pool,
sw nm ng, boating, and water skiing. The photographs fromthat
website do not depict any acts of sexual intercourse, any acts
of sexual touching, or any acts suggestive of sexual conduct.
None of the photographs fromthat website include any sexual
i nnuendo, nor could any of thembe fairly described as
provocative. Specifically, none of the photographs fromthat
website were obscene or pornographic. But all of the
phot ographs fromthat website were distinctly inappropriate for
display to sixth grade students in a geography cl ass.

10. Exam nation of the conmputer that was renoved fromthe
Respondent's cl assroom reveal ed that the conputer had been used

to gain access to the Forste side af ialt 6 Naturistsider

website. During the course of the investigation, the Respondent



admtted that he had viewed that website during his sixth-grade
class on April 27, 1999. Exam nation of the conputer also
revealed that it had been used to gain access to other websites
that contained i mages of a sexually suggestive or sexually
explicit nature. However, there is no clear and convincing

evi dence that the Respondent was the person who gai ned access to
the websites that contained sexually suggestive or sexually
explicit images.*

11. There is no clear and convincing evidence that, in the
words of the statute, the Respondent "has been found guilty of
per sonal conduct which seriously reduces that person's
effectiveness as an enpl oyee of the district school board."®

12. The Respondent's act of havi ng phot ographs of nude
peopl e di spl ayed on his conputer nonitor on April 27, 1999,
created a condition harnful to learning, as well as potentially
harnful to the nmental health of the students. That act al so
exposed students to unnecessary enbarrassnment. That act was
al so a use of institutional privileges for personal gain or
advant age.

13. On or about August 25, 1999, the Respondent was

term nated fromhis position with the M am - Dade County School

Boar d.



CONCLUSI ONS OF LAW

14. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. Section 120.57, Florida Statutes.

15. In a disciplinary action of this type, the burden is
on the Petitioner to establish the facts upon which its
al | egations of m sconduct are based. The Petitioner nust prove
its allegations by clear and convincing evi dence.

16. The clear and convinci ng evidence standard requires
that the evidence be found to be credible; the facts to which
W tnesses testify nust be distinctly renenbered; the testinony
nmust be precise and explicit; and the w tnesses nmust be | acking
in confusion as to the facts in issue. The evidence nust
produce in the trier of fact a firmbelief or conviction as to
the truth of the allegations sought to be established.

Slomowi tz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

17. Prior to addressing the specific violations w th which
the Respondent is charged in the six-count Adm nistrative
Conplaint, it is helpful to take note of the fact that at the
time the Adm nistrative Conpl aint was prepared, the Petitioner
bel i eved that the Respondent had engaged in conduct mnmuch nore
serious than was proved at the final hearing. Then it was
bel i eved that on nunerous occasions the Respondent had used his

school conputer to gain access to sexually explicit materials of



an obscene or pornographic nature. Wat was proved at hearing
was that on April 26 and 27, 1999, the Respondent used his
school conputer to gain access to a naturist website containing
numer ous phot ographi ¢ depicti ons of nude people, and that on
April 27, 1999, he viewed these i mages under circunstances which
made it possible for sonme of his students to also see the
phot ogr aphi ¢ depi cti ons of nude people. Wat was originally
believed to be a case involving a continuing course of inmora
conduct has, in the final analysis, proved to be a case of only
one incident of a very serious |apse of judgnent in which the
Respondent placed his personal interests ahead of his
responsibilities and duties to his students.

18. Addressing attention now to the specific violations
alleged in the Adm nistrative Conplaint, in Count | the
Respondent is charged with a violation of Section
231.2615(1)(c), Florida Statutes,® "in that the Respondent has
been guilty of gross immorality or an act involving noral
turpitude." The conduct which has been proved in this case by
cl ear and convincing evidence is not conduct that constitutes
gross immorality or that involves noral turpitude. There being
no persuasive evidence gross immorality or noral turpitude, the
all egations in Count | should be disnissed.’

19. In Count 2 of the Adm nistrative Conplaint the

Respondent has been charged with a violation of Section



231.2615(1)(f), Florida Statutes, "in that the Respondent, upon
i nvestigation, has been found guilty of personal conduct which
seriously reduces his effectiveness as an enpl oyee of the school
board.” As noted in paragraph 11 of the findings of fact and in
endnote 5, the evidence is insufficient to establish that the
Respondent's effectiveness has been seriously reduced.
Accordingly, the allegations in Count 2 should be di sm ssed.

20. Count 3 of the Adm nistrative Conplaint charges the
Respondent with violation of Section 231.2615(1)(i), Florida
Statutes, "in that the Respondent has violated the Principles of
Prof essi onal Conduct for the Education Profession in Florida
prescribed by State Board of Education [Rules]."” The specific
principles of professional conduct the Respondent is alleged to
have violated are specified in the three follow ng paragraphs
identified as Counts 4, 5, and 6 of the Adm nistrative
Conmpl aint. Although designated as separate counts in the
Admi ni strative Conplaint, Counts 4, 5, and 6 are, in essence,
additional specific details regarding the violation charged in
Count 3. Stated otherw se, the violation charged in Count 3
enconpasses all of the additional specific details set forth in
Counts 4, 5, and 6. Accordingly, it is not necessary to devote
separate discussion to Counts 4, 5, and 6 because the violations

al l eged there are enconpassed by the allegations of Count 3.

10



21. The provisions of Rule 6B-1.006, Florida
Adm ni strative Code, which the Respondent is alleged to have
viol ated read as foll ows:

(1) The follow ng disciplinary rule shal
constitute the Principles of Professional
Conduct for the Education Profession in
Fl ori da.

(2) Violation of any of these principles
shal | subject the individual to revocation
or suspension of the individual educator's
certificate, or the other penalties as
provi ded by | aw.

(3) Obligation to the student requires
that the individual:

(a) Shall make reasonable effort to
protect the student from conditions harnfu
to learning and/or to the student's nental
and/ or physical health and/ or safety.

* * *

(e) Shall not intentionally expose a
student to unnecessary enbarrassnent or
di spar agenent .

(4) Obligation to the public requires
that the individual:

* * *

(c) Shall not use institutional
privil eges for personal gain or advantage.

22. Fromthe facts established at the hearing, it appears
that the Respondent, by his conduct on April 26 and 27, 1999,
violated all three of the principles quoted above. He certainly
failed to protect the students fromconditions harnful to

| earning within the neaning of (3)(a). Quite to the contrary of

11



what he shoul d have been doing, the Respondent actually created
a condition that was harnful to |learning. The Respondent al so
intentionally exposed his students to unnecessary enbarrassnent
within the neaning of (3)(e).® And, finally, the Respondent also
used institutional privileges for personal gain within the
meani ng of (4)(c). These violations warrant the inposition of

di sci plinary action agai nst the Respondent.

23. In determning the appropriate penalty to be inposed
inthis case, it is appropriate to consider the fact that the
Respondent has had a |l ong history of satisfactory performance,
that he was never the subject of any prior disciplinary action
by either his enployer or by the Education Practices Conm ssion,
and that the subject violation arose froma single episode of
i ncredi bly poor judgenent. It is also inportant to note that,
al t hough the violations resulted froman intentional act of the
Respondent, the Respondent did not intend the consequences that
flowed fromhis thoughtless act. Specifically, the Respondent
was not trying to show the i mages of nude people to his
students. And, finally, it is significant that the inages at
issue, while totally inappropriate for the classroom setting,
were not sexually explicit, pornographic, or obscene. The
ci rcunstances here warrant discipline sufficiently severe to

di scourage the Respondent and others fromany future simlar

12



| apses in judgenent, but not so severe as to ternminate a |ong
and successful career as a teacher.

RECOMVENDATI ON

On the basis of all of the foregoing, it is RECOVMMENDED
that a final order be entered to the followi ng effect:
(a) dismssing the charges in Counts 1 and 2 of the
Adm ni strative Conplaint; (b) finding the Respondent guilty of
the violations alleged in Counts 3, 4, 5, and 6; and (c)
i nposing as a penalty an admnistrative fine in the anount of
five hundred dollars ($500.00), and a suspension of the
Respondent's certificate for a period of six (6) nonths.

DONE AND ENTERED t his 16th day of May, 2001, in

Tal | ahassee, Leon County, Flori da.

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings

this 16th day of May, 2001.
ENDNOTES

1/ The Petitioner's Exhibits were marked as S-1, T-1, 01, O 2,
03 K H1, H2, H3, G1, G2, and N1.
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2/ The Respondent's Exhibits were marked as R-4 through R-10.

3/  The Respondent admits that he accessed this website during
his sixth grade class on April 27, 1999. He denies viewing this
website on his classroomconputer on any days other than April 26
and April 27, 1999. There is no clear and convincing evi dence

t hat the Respondent viewed the Forste side af ialt 6

Nat uri st si der website at any tinmes other than the tinmes to which
he adm tted.

4/ The Respondent was not the only person who had access to the
conmputer in his classroom Qher teachers at the school where

t he Respondent taught described instances when it was di scovered
t hat ot her classroom conputers had been used by persons unknown
to gain access to sexually explicit inmages.

5/ VWhile the record contains sonme conclusory remarks concerni ng
t he Respondent's | oss of effectiveness as a result of his conduct
on April 27, 1999, the greater weight of the evidence is to the
effect that his effectiveness as an enpl oyee of the district
school board has not been seriously reduced. H s effectiveness
was certainly reduced to sone extent, but not seriously reduced.

6/ The Adm nistrative Conplaint refers to various provisions of
Section 231.28(1), Florida Statutes. Those provisions have since
been noved to Section 231.2615(1), Florida Statutes.

7/ In this regard it is inportant to note that the inmages seen
by the Respondent's students were not sexually explicit inmages.
They were by no neans simlar to the sexually explicit materials
described in paragraphs 16 and 17 of the Recommended Order in Tom
Gal | agher, as Conm ssi oner of Education v. Stephen Rosenthal ,
DOAH Case No. 00-3888PL (Recommended Order issued January 10,
2001).

8/ The Respondent argues that he did not violate this Rule

provi sion because his acts were not intentional and he did not
intend for the students to see the images. The argunent fails
because the inmages were present on the conputer nonitor only as a
result of an intentional act by the Respondent and the
consequences which followed (i.e., enbarrassed students), while
not intended by the Respondent, were certainly foreseeabl e and
predi ct abl e consequences that shoul d have been prevented.

14



COPI ES FURNI SHED

Charles Ceitner, Esquire

Robert Sickles, Esquire

Broad & Casse

100 North Tanpa Street, Suite 3500
Post O fice Box 3310

Tanpa, Florida 33602-3310

Ki mberly A McCoy, Esquire

Jose F. Torres, Esquire
Law O fices of Robert E. Wisberg
1450 Madruga Avenue, Suite 209
Coral Gables, Florida 33146

Kat hl een M Ri chards, Executive Director
Depart nent of Educati on,

Education Practices Comm ssion

Fl ori da Educati on Center

325 West Gai nes Street, Room 224-E

Tal | ahassee, Florida 32399-0400

Jerry W Witnore, Chief

Bur eau of Educat or Standards
Departnment of Education

325 West Gai nes Street, Room 224-E
Tal | ahassee, Florida 32399-0400

James A. Robi nson, General Counse
Depart nent of Education

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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